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International law and emerging world order!
RAJIV GANDHI

There is a change in the air, the intimation of the dawning of a new epoch in
human history. The question of a new world order to sustain peace in a world beyond
nuclear weapons is emerging as the key issue before the international community. The
iaternationallegal
community constitutes the body of architects who will construct the
new order.
To look to the future, we have to first look back to the past in order to
understand the task that confronts us. The collapse of the carefully constructed
balance of power in Europe led to the appalling slaughter of the First World War. No
one had anticipated four years of worldwide conflict. The Germans thought it would
be all over in 33 days. The British thought everyone would be home for Christmas.
Instead, they slugged it out on Flanders' fields for four years and more. Tanks
replaced horses. Aeroplanes added an entirely new dimension to warfare. And the
set-piece battles of a day or two gave way to 1500 days of relentless assault and
counter-assault. War was no longer confined to the armed combatants. Unarmed
civilians, in their miiiions, also fell victim to the massacre. It was an instructive lesson
in the consequences of the technology of war outpacing the evolution of the human
mind.
Out of the debris of that unprecedented
destruction arose the League of
Nations, designed, at least in theory, to replace the balance of power by a concert of
nations. For a brief moment, it looked as if the human mind had caught up with the
technology of war. But, as peace returned, the thinking of statesmen slipped quickly
)ack into the old modes of thought Elaborate alliances again started to be
construct,~d. The fundamentally unequal, discriminatory and distorted system of
colonialism was shored up. Policies based on racism and the most narrow of
nationalisms were legitimised, even sanctified. The unfinished disputes of the First
World War led inexorably to the Second, leaving behind in the dim night of histor~
the flicker of hope which the League of Nations represented. The slaughter of the
Second World War rendered the First a mild memory.
In June 1945, the United Nations was proclaimed. The cru,x of the Charter of the
United Nations was the replacement of the balance of power by a united international
will as the key to the maintenance of peace. For a while, it looked as if the human
mind had caught up once more with the technology of war.
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What, however, those who met in San Francisco in June 1945 did not know was
that the most monstrous machine of war ever known to humankind had been
prepared and readied, waiting for the opportune moment to push' the world into a
totally new and totally unprecedented era. It was brought forth six weeks after San
Francisco. On the 6th 'August 1945, the first atomic bomb was dropped on Hiroshima.
Three days later, Nagasaki was obliterated. The technology of warfare had once again
leapt far ahead of the human mind.
And what was the reaction of the human mind? It was differentiated. In India,
Mahatma Gandhi and Jawaharlal Nehru immediately recognised that the only answer
to this new dimension of war was non-violence.and peaceful co-existence. But those
who possessed the atom bomb allowed their minds to slide backwards into those same
old concepts of the balance of power which had twice in a space of 50 years led to the
extermination of over 50 million human beings.
The, fundamental premise of the Charter of the United Nations was that
international peace would be maintained on the basis of commonly agreed principles
being enforced through commonly agreed institutions. The Charter was a rejection of
the obsolete concept of maintaining peace by finely balancing the strength of opposing
armies. The theory of the balance of power assumes nations divided. The theory of
peaceful co-existence assumes nations united.
Unfortunately, the United Nations remained united for only a few months. Before
the United Nations could celebrate even its first anniversary, the world was divided
into blocs, deadset against each other, determined on eliminating each other, and
armed to the teeth to 60th resist aggression and inflict on the enemy the maximum
punishment. Once again, the technology of war had outpaced the human mind.
While the world order envisaged in the UN Charter congealed into the frigidities
of the Cold War, and the menace of nuclear weapons came to loom over the future of
our planet Earth, there was a small stirring of hope elsewhere. It was the
independence of India. The independence of India was a watershed in human history
for two important reasons. First, it signalled the beginning of the end of colonialism,
thus opening the possibility of a democratic world order based on the sovereign
equality of all nations. The second major development was [ndia's articulation of an
alternative world order to the one being fashioned by the rival power blocs. This
alternative world order found expression in the philosophy of non-alignment.
When Jawaharlal Nehru fIrst talked of non-alignment, his was a very lone voice.
The rest of the world found it natural to belong to one camp or the other. They
thought it naiv~, at best, and immoral, at worst, for any country to say that it wished to
join neither camp..It was not till 1953 that grudging acceptance began to be given to
, the world's need for countries outside the armed camps for the maintenance of peace.
The need for this was underlined at the end of the Korean War by the establishment
of the Neutral Nations' Repatriation Commission. But even then, as the name {)f the
Commission signified, the international community was thinking in terms of neutral
States - a concept which was a hangover from the earlier era where, for example,
Switzerland and Sweden had been n~utral in the two World Wars - rather than the
bold ~~ concept of "Non-alignment" which Nehru had been talking about.
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Nehru had, therefore, to emphasise and argue in forums around the world that
non-alignment did not mean neutrality. Neutrality implied the acceptance of the
existing order but merely keeping oneself beyond and out of that order. Non.
alignment, on the other hand, meant a rejection of the immutability of the existing
order and its existing postulates, combined with a determination to actively participate
in the works of ushering in the new order.
The importance of non-alignment, as distinct from neutrality, became e\ident at
the Yndo-China Conference in 1954, which led to India's appointment as Chairman of
the International Commissions for Supervision and Control in Vietnam and Laos.
~1eanwhilc, the enunciation of the Panchsheel -the
five principles of co-existence _
hetween India and China and by several other countries, as well as the proceedings of
the Afro-Asian Conference in Bandung, began converting the lone Indian voice of a
decade earlier into a movement for an alternative world order. In 1961, the Nonaligned Movement was born in Belgrade.
The first premise of the Non-aligncd Movement, as enunciated in the Belgrade
Declaration, was that the developments in the technology of warfare had rendered
\"-ar an "anachronism", This premise directly contradicted the fundamental assumption
of the Cold War warriors that peace is best kept by preparing for war. The belief that
war had been rendered obsolete was a reflection of the recognition by the non-aligned
countries that nuclear weapons had added so new a dimension to warfare as to render
definitively out of date all the old doctrines of war and peace. As the non-aligned in
general, and Nehru in particular, saw it, at every stage in the development of the
technology of warfare there had been a substantial increase in destructive power, but
each accretion in destructive power- had been in the hands of the possessor and
against the party on which it was used. Nuclear weapons, on the other hand, increased
the destructive power not only of the possessor but also against him. It could not be
used against anyone else without being used against oneself. The boomerang of the
Australian aboriginal left the hands of the attacker to return to the hands of the
attacker as a weapon to be used again. The nuclear bomb was a boomerang which
destroyed the opponent but returned to destroy also the aggressor, indeed the whole
of human kind. Therefore, the non-aligned recognition that "war between peoples
constitutes not only an anachronism but also a crime against humanity" was an
attempt to pull the human mind upwards to catch up with this advance that had taken
place in the technology of war.
Non-alignment carried further forward the logic of recognising that nuclear
weapons had rendered obsolete the instrumentality of war. It rejected the assumption
that States had a right to impose their will and their ways of life on others, There had
to be an acceptance of the diversity of human life, of not only the many cultures and
creeds that had flourished in human civilisation, but also the diversity of ideologies
which existed in the contemporary world. At a time when it was in fashion to see all
issues in black and white, when the rival power blocs tended to regard their respective
ideologies as self-evidently superior and self-evidently worthy of imposition on others,
the non-aligned recognised that the political, economic and social system to be
adopted by any country was a matter strictly for national decision, not imposition
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from outside. The existence of diversity and the celebration of diversity was,
therefore, an integral element of the philosophy of non-alignment. It followed from
the acceptance of diversiry that different systems should be allowed and encouraged
to co-exist peacefully. Peaceful co-existence thus became the centrepiece of nonalignment.
Non-alignment recognisedalso that the acceptance of diversity would not mean
the end of all disputes. Inter-States disputes of various kinds are part of the
international system and have to be resolved. As the alternative to war, which had
been the traditional instrument of resolving disputes, the Non-aligned Movement
urged the use~-of the machinery established by the UN Charter for the pacific
settlement o~putes.
One can, thus, see that the non-aligned position was carefully thought out and
comprehensive. It was rooted in the Charter of the United Nations but had evolved
further ..
When the philosophy and outlook of non-alignment was tirst translated into the
Movement of Non-aligned Countries at Belgrade in 1961, the non-aligned countries
were still in a minority in the world community. Over the years, the Movement has
grown to embrace two-thirds of the world community and a clear majority of world
opinion. In a truly democratic world order, the view point of the non-aligned
Movement would easily replace the view point of the military blocs. However,
compared to the military blocs, the Non-aligned Movement lacks military power, it
lacks economic strength, It lacks political muscle. It possesses only moral force. On
the other hand, it is instructive to remember that Mahatma Gandhi possesseq no
. military power, no economic strength and no political muscle. He possessed only
moral force. He brought to its knees the mightiest Empire known to history and
humankind.
r
.
Now that moral force is beginning to radiate its message beyond the ambit of the
Non-aligned Movement, for the first time since the onset of the Cold War, there is
within the.. ~stablishments of the power blocs a questioning of the fundamental
postulates of nuclear deterrence .and power bloc rivalry. The US-Soviet joint
recognition that nuclear war cannot be won and, therefore, must not be fought is
stirring new thinking, fresh evaluations, a nascent interest in radical alternatives. In a
few days from now, we sh~allbe celebrating the second anniversary of President
Gorbachev having affirmed with us through the Delhi Declaration the Soviet Union's
commitment to the path of non-violence. Also in a few days from now, the w.orldwill·
be celebrating the first anniversary of the first-ever Treaty to dismantle an entire
system of nuclear weapons. Moreover, in a few days from now, the leaders of the two
major military powers will be meeting once again to, we hope, push forward beyond
the dismantling of intermediate nuclear forces to effecting strategic arms cuts. All
the(ie are indications of the human mind once again catching up with the technology
of war.

However, this is not the moment for the Non-aligned Movement to sit back in
self-congratulation. The acceptance of the considerations we have been urging should
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not give rise to complacency but to a determination to redouble our efforts. Our tasks
are two-fold. First, we must edge the major powers forward on the road upon which
they have now embarked and be vigilant that there is no slipping back. The Soviet
Union has gone much further down thiroad than the United States. The latter should
be encouraged to catch up with the former and both to move further ahead. Second,
we must make the major powers aware that the issue of disarmament and its nexus
with peaceful co-existence are so crucial to all countries that the desired objective can
be attained not through the power of the Big Two·but by the wisdom of [he many.
We can neither edge them forward nor try to prevent them from slipping
backward unless we have a clear idea about the goal we wish the world to reach. The
ultimate goal cannot be nuclear disarmament or even general and complete
disarmament: these are but stages in the attainment of the ultimate goal. The ultimate
goal can only be the replacement of a world order based on the balance of power by a
world order based on peaceful co-existence; the replacement of a world order based
on dominance and the search for dominance by a world order based on democratic
equality; the replacement of a world order based on bitterness and hatred by a world
order based on tolerance and compassion; the replacement of a world order which
believes in weapons by a world order which believes in truth and non-violence. Such a
world order can only be secured through the involvement and participation of the
entire international community.
As we look beyond nuclear weapons to the world order required to sustain
peace, our attention turns to experts in international law. Even as the world
required a Grotius to codify international law at the juncture when the world was
moving out of isolated regional economies into a global economy, so also is a
Grotius - indeed, several Grotiuses - required to delineate the shape of the new
world order that must emerge from the womb of the old order if nuclear disarmament
is not to be still-born.
Like all good lawyers and all good laws, you do not have to start on tabula rasa.
The Charter of the United Nations provides in large measure the basis on which to
draft the Charter of the new world order. The UN Charter is a Charter for peaceful
co-existence, a Charter which rejects both the theories of the balance of power and
the doctrines of deterrence which flow from such theories. It is a Charter for a
common global effort. It is a Charter for harmony not hostility, for concert not
confrontation, for the conciliation of disputes not the aggravation of differences, for
joint action not relentless rivalry, for co-operative action in the common interest. It
has established institutions like the International Court of Justice at the Hague whose
authoritative rulings have helped build a body of generally accepted international law.
There is the International Law Commission which codifies and progressively develops
international law. There are the multilateral conferences which have given birth to
many important international Conventions, ranging from human rights, the cultural
heritage of humankind and world commerce, to the sea bed, Antarctica and Outer
Space.
The UN Charter provides an excellent foundation on which to build the new
world order. We seek no change in basic principles. We seek changes in attitudes
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towards using the UN system. It should not be a system which perpetuates the power
of the few but a power at the disposal of all for the good of all. This will, in turn,
require changes in the configuration of institutions, in mechanisms of monitoring and
verification and in the instruments of enforcement.
The existing institut~ons of the United Nations accord to some States a higher
status than to others. The States so chosen happen to be the principal Allies who
fought together in the Second World War. It took no time at all for them to cease to
be Allies within months of the end of the war, thereby undermining whatever logic
there might have been in setting them up as a kind of directorate for' international
peace. In any case, the Second World War ended nearly half a century ago and there
has been enormous change in the world since then, not least the freeing from one sort
of bondage or the other of over a hundred countries, representing something like twothirds of the international community. There is, perhaps, no coincidence but only
great historical significance attached to the fact that the hundred or so countries who
have been emancipated since the UN Charter was formulated now constitute the
Non-aligned Movement, none of whom have acquired nuclear weapons. On the other
hand all the five Permanent Members of the Security Council have become possessors
of these ugly weapons of extermination. It is instructive to remind an audience in 1988
that it was not the possession of nuclear weapons that entitled these five countries to
become Permanent Members of the Security Council. It is, however, these five
countries who have since acquired nuclear weapons, which the rest of the world has
abjured. The further irony is that it is the internecine quarrels of the five Permanent
Members that has most endangered the peace and most threatens to bring about the
obliteration of humankind and the world as we know it.
It was the nuclear weapon powers who elaborated the doctrines of nuclear
deterrence, the doctrines of the balance of terror. it was the nuclear weapon powers
who created the illogical mental construct which deems it safe for themselves to
possess the weapons of obliteration but unsafe for anyone else to do so. It was the
nuclear weapon powers who pushed the argument that nuclear proliferation is
tantamount to danger but nuclear escalation is a guarantee for safety. It was the
nuclear weapon powers who devised the concept that the killer can be trusted
but the victims are suspect. It was the nuclear weapon powers who had the
wit and wisdom to invent these weapons, and then claim they cannot be disinvented,
while lacking the wit and wisdom to invent a world order which can sustain peace in
the face of this dreadful invention. Happily now not all the nuclear weapon powers
are of one mind. Indeed, perhaps they never were because it was the doctrines of
some that compelled others to respond. Much of the credit for the new thinking that
is in !he air must go to President Mikhail Gorbachev of the Soviet Union. He has
made a world without nuclear weapons a possibility. That is what has made so
relevant our consideration of a new order to sustain peace in the post-nuclear
weapons epoch.
That new order might require modification in the machinery for sustaining
peace. The designation of five countries as Permanent Members of the Security
Council was an accident of history and a reflection of the power-play of 1945. We

/ntemationallaw

9

alld emerging world order

shall have to examine what are the democratic

institutions of international

decision

making required to sustain the world order that should emerge from the elimination
of nuclear weapons.
The maintenance of world peace in the new world order would require the
retention and strengthening of many of the existing UN and UN-related institutions.
It would also require at least two more institutions. One, a system of multilateral
monitoring
and verification, drawing upon the best available scientific and
technological skills of the world, to ensure that there is no clandestine breaking of the
rules to resume a nuclear arms race. Without an international capacity for monitoring
and verification, there would be great anxiety and uncertainty about individual States
not manufacturing nuclear-weapons.
Such fear and worry would be no basis for
constructing a new world order. The new world order will require self-confidence and
unwavering faith. This in turn would require international monitoring and verification.
The second major requirement of the maintenance of world peace, in a system where
this responsibility is entrusted to the international community as a whole and not
retained as a monopoly of each individual State, is that of peace keeping under the
aegis of the United Nations. This is a complex area and there is, by no means,
consensus yet on the articulation, structuring and formulation of peace keeping
operations. However, there is evidence of constructive thinking on all sides on this
issue. We would hope to have the aid and assistance of experts in international law to
work on this.
We would also have to see what action becomes mandatory in the face of a clear
and present threat to the peace. The present world order has been able to live with
the abomination of apartheid, despite the provisions of Chapter VII of the United
Nations Charter. International lawyers will have to see how, in the new world order,
quick and decisive action can be taken to thwart crimes against humanity, crimes that
deny the fundamental oneness of humanity.
The UN Charter deals but glancingly with development, and hardly at all with
the protection
of the common heritage of humankind,
including the global
environment, the world cultural and intellectual heritage, the planet we live on and
outer space. These have become major world issues in the four decades that have
passed since San Francisco.
The present world order assumes, at any rate implicitly, that there is a contlict of
interest between the developed and the dev~loping countries. In the new world order,
we would wish to see explicit recognition of what appears to us to be the truism that
ours is an interdependent
global economy in which prosperity snowballs even as
poverty snowballs, in which stability snowballs even as instability snowballs. We do not
believe it is necessary to rob the developed Peter to pay the developing Paul. Anything
which promotes the prosperity of the South enhances the prosperity of the North,
even as anythin~ which promotes the poverty of the South affects prosperity in the
North.
The recognition of interdependence would also lead to a more rational use of
world resources. The expenditure of two million dollars a minute on armaments and
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only a twelfth of that on development is surely not a rational use of world resources.
Surety also the North profits nothing from hunger in Africa, indebtedness in Latin
America, poverty in Asia. The United States had the wisdom after the Second World
War to recognise that the rebuilding of the shattered economies of the West Europe
would be to the advantage of the United States. That wisdom has led to
unprecedented
prosperity in both Europe and America. Contrast this with the
experience after the First World War when the insistence on reparations from a
shattered German economy led only to the Second World War. If interdependence is
accepted, it follows that, even as Europe's renewed prosperity has assisted American
prosperity, and Japan's renewed prosperity has created dynamism in the world
economy, so also will the .economic resurgence of the developing world be to the
benefit ~f all and to the detriment of none. Science and technology have placed in
human hands for the first time in human history the prospect of prosperity for all and
deprivation for none. If this prospect still seems remote it is because the human mind,
which has not kept pace with the technology of war, has not kept pace either with the
technology of peace and prosperity. In the new world order, international law must
reflect what can be achieved for human welfare and human well-being.
Turning now to the common heritage of humankind. We have learned to our cost
over the last four decades that our future on earth is, possibly, endangered even more
by environmental recklessness than by nuclear weapons. A hole in the ozone layer
could have worse consequences than a nuclear bomb. An increase in carbondioxide in
the atmosphere, leading to a significant change In temperatures, raising sea levels,
inundating archipelagoes and drowning out coastlines. The ice age could return, the
desert .<;ould advance. Global cooperation is essential to protect the environment,
preserve the ecological balance, prevent pollution. In short, global cooperation is
essential to ensure sustainable development. We have learned that the costs of
environmental degradation have to be paid - here and now, or later and elsewhere.
But, always, and inexorably, a price has to be paid. Therefore, it would be more
rational to build the costs of conservation into the costs of development and to
promote scientific, techuological and [mancial cooperation which would ensure
sustainable development. This too is a new area for international lawyers to explore.
We need a. code of conduct for the environment which incorporates guidelines for
both national action and international cooperation. The environment is but one of the
things in which humanity has a common stake. Fortunately, there is growing
recognition of the need for international cooperation to conserve the cultural heritage
of nations as, together, the heritage of each of us constitutes the world heritage of all
of us. Similarly, international law is essential to help lower artificial barriers that stand
in the way of the flow of information and intellectual exchanges, as also to prevent
technological dominance becoming an instrumentality for the imposition of ideas on
others. The Law of the Sea has prevented anarchy in the eXploitation of the riches of
the sea and the sea-bed. It has confirmed sovereign rights in the exclusive economic
zones and provided for international control in the international area. International
law has ext~nded to Antarctica, a continent which belongs to none exclusively and to
all collectively. Perhaps more than in any other single sphere, international law should
be further extended to comprehensively regulate the peaceful uses of outer space so
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as to ensure that the universe which girds our earth is not misused to obliterate our
planet.
Perhaps, indeed, the problem. is tha,t the present world order compartmentalises
countries into categories and peoples into isolated boxes. Those' who drafted the
Charter ofthe United Nationsfell short of looking at humanity as one humanity an,tl
fell shy of looking at our planet as one world. Many of the ills with which we have
been afflicted arise out of this 'incomplete acceptance of the oneness of humanity and
the oneness of the world. Our new world order would rectify both this astigmatism
and this myopia.
We would request the international legal comml!nit~ to ~ssist us in this task. Law
and
justiceand
are military
the we~pons
to fig~t
arbitrary authority
of power are
andthe
theguardians
abuse of
economic
strength.
Thethe
international
legal community
of international law and the sentinels of international justice. It is their work that
brings world order out ot chaos; melds disparate interests into the common interest,
promotes the expansiQn of human civilisation and the realisation of the full potential
of the individual personality. The legal acumen and the high ethical standards of the
international legal community would be indispensable to the constrtlttion of the
emerging world order.
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